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~~ (File No.): V2(STC)106 /North/Appeals/ 2017-18
3Nlc>f 3na~T ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP-371-17-18

~(Date): 22-Mar-2018 m~ 4 artspate of issue): 23/4/2/7
fl 35mr in, 3rgm (3r4-II) rr uRa
Passed by Shri Uma Shanker, Commissioner (Appeals)

TT 3Tga, #&tr 5euIa ercn, @is-II, 31#ala 3l, 311gr Tr Grt
ape seer if@eaia 4fa

Arising out ofOrder-In-Original No MP/13/Dem/AC/2017/Kdb Dated: 29/12/2017
issued by: Assistant Commissioner Central Excise (Div-II), Ahmedabad North

tf 3-l4"ic>lctk0/t,1klcll~ cnf G1ld=r ~ 'C@T (Name & Address of the Appellant/Respondent)

Mis Electro Service

as& zrf z 3r4 3er 3rials 3rra nar & a a s 3n2r h u zrnfenfr #r
a4a a¢ ala 3rf@art st 3-TQIC>f m grterwr 3r7lad I4a aar & I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

:m«'f~ c!iTwrt'°!ffUf~ :
Revision application to Government of India:

(1) (en) (@) #fr 5eula ca 3rf@1ferzra 1994 #r err 3ra ft raT; TT a:rra:rm m mt~ wrtn 'trm

qi)- N-'trm m lJ~~ m 3t=rat=r u-tar0T 31laa 3&fl +fra, Ga +an, fa #inzr, IGl-a
faama, atfr #ifs, tar u sraa,i ar, fear-110001 at R sc# uf [
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(G) 4f m znf a ma ii sra zr arar fn# a:ieil{JII{ <IT ~ clil{@ci\ CR" m fci=Rfr
sisran aw isran iim ara g arr #i, m fci=Rfr a:iswrR m w.;rt 'CR" 'tfrt % fci=Rfr cjil{@ci\

"CR" m fci=Rfr gisran i tz Rt ,f@ha m c;'Rro=r ~ ~ I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)

i

In case of goods exported outside India export td Nepal or Bhutan, without payment of
dufy. . I .

I

aif Una 4l nra gr«asgram # fg uh sq@h afe rr at n{ & aj ha smdr ail sg
tlRf ~ fri<Fr * ~~ ~. ~. * &lxT 1:fTfur ata w zn ar # fa snfefu (i.2) 1998
tlRf 109 IDxT~- ~ 7fq" "ITTI .

(d) Credit of any· duty allowed to be utilized towards payment of exdse duty on final
products under the provisions of this Act or the Rules made there under and such order
i.s passed· by, the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. .

(1) ~ '3clJlcF(~ (3f9@") bill4·11cl617, 2001 * fri<Fr 9 * 3l"ffl"m fclP!f&cc ~~~-8 if at ufaii
if, ffl 31ml a uf sneer hf feta cfl1 ·lffil * '41m ~-300T ~ ~ 3roT cffr cTT-cfl"
,Raif er 6fr m4a fc!Rlrur a1R@gt U# mrr arr • I JIN$ # 3RflTTf . mxr 35-~ if
frrmfur -c#I" * :f@Trf *~ * WiT t'r3ITT"-6 "'cf@R c&1" i;rfct ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as ·specified under ·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date onwhich
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a Q
copy of TR-€? Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEV\, 1944, underMajor Head of Account.

(2) Rfcllil.-J 377hata mer uif vivaaga ala sq1 u "'3"fffi q)l-f.61" GT~ 200/- ffi :f@Trf
Wf \i'IW 3ITT" "GfITT ~~~·~ xf "GllRf ITT GT 1000/- cf,r ffi :f@T'1 Wf ·~I·· .

The revision application shall be accompanied by a fee ofRs.200/- where the amount
involved is Rupees One Lac orless and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Q·.
a+ffaut qcniaa iif@ ftma v4hr zycn, #ha ura zyea vi hara r4l4hr =Inf@rUT
cffr fclffi~ mz~ -;:f. 3. 3TN. *· g, { fecal # vi ·

l'

the special·~ench of Custom,. Excise & Service 'irax Appellate Tribunal of West Block
No.2, R.K. Pmam, New Delhi-fin all matters rel9ting to classification valuation and. ·

• • I •.

(a)

#tar zrcn, #sh a4ia yea vi hara a4lR1 naff@raw• ,fr or#le­
Appeal to Custom, Excise, & Service TaxAp.pellate Tribunal.

(1) ah4h snra gyca af@fr, 1944 Wf tlf<f ·.35-fl/35-~ :* 3"@1Rf:­

Under Sectidn 35B/ 35Eof CEA, 1944.an appeal lies to :­

(b)

(2)

gaffe,a 4Rb 2 («) i aar; arr ararar at an4l, or@at a mm # v#a zyci,#
sqraa rca y hara. ar9#r znrnf@aw (Rre) t ufa 2fr 91far, rznrara i.it-20, ,
if=ccir 51RtJd&1 .cJiUI1'3°-s, irEJTuTr -.=rR,· 3li5l-!&liill&.:....380016. . . .

To the west: regional bench of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) a(O~20, New·Metal Hospital C.ompouid; Meghani Nagar, Ahmadabad : 380
016. in case of appeals other·than as ~entioned ii para-2(i) (a) above.

~'3etll&'1 ~ (3f9@") f.-H.Jl-llcl<11, 2001; Wf tlRf # si«fa wa y-a Refff rg
an@fr +rrzuferarji ant n{ ar@la a fsz 3rfta fag +g am#st ata #Ri@ set n« get
cB1" mrT, ans 46t .mmr sit ++I 3TIT~~ s Garg r Unaa & asr 5; 100o/-13­
et1 ssr sen gc# mm, snr an m! itma par vifr or; s ars so ayai@t.
6T; 5ooo/-3fthf/user Un zye # 11PT, ;"llfM cBl"·lWT sit arr ·rnr fif,#y5o- >,
al qt #a nar & at n4; 100oo/- )r 3ft tfy #t -cffR:rx-li51llcJi ~~t.r-I_l~1'{f ,, · \ ., ,\

\ \( -'.\ \ . :e.
'



2 - -3-.-:--

&ea,Raia ta rv du # iier #t urrif 1 <16~'~/l ,/;·f<l,,ifi ,jTfl@ .,,,fo,f.lq, <iF-1 ,/; i!1l<i> q\'f
Wfil cpl 1TT \i'l6T a znrznif@raw alq fer &l ,,. i . . ·' · · . ·

. . I
· ·, Es 1»

The appeal to the Appellate Tribunal sball be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excisetppeal) Rules, 2001 and shall be
accompanied against (onewhich at least should , e acc6mpanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of dut! / pen'alty / demanq / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bahk draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) uf g s?gr j an{ pr sn?ii mar arr alt & al r@ta q it«gr #f -c&m cpl :f@R · '144cmar famt a,Reg za qr a it sg aft f far ut atfa f zqenferf 3r8tr
naff@raUr at va an4la uT 'a{q val al va am4aa fhu G1 %1. .

. (4)·o. .

(5)

In case of the order covers a number of order-in:..Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding: the fact that the one appeal to the
Appellant Tribunal or the one application to the· Central -Govt. As the .case may be, is
filled to avoiq scriptoria work -if excising Rs. 1 lacs fee of Rs.1 bot- for each. .

rlll"ll&llf ~:~ 1970 <1m~ cJfr~-1 w· 3Rrm frrmfur fcpq-~~-~ m
Te am?t zenifen ffzt nf@rat # sra iirt at vs yf 1N 6.6.so ha al IR1tar1 ycq
fea ct zt aR1
One copy of application or O.1.O. as the case may be, and the _order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as pre.scribed under scheduled-I item
of the court fee Act, 1975 as amended. · ·
za ail ti#fr at cpl' f.izj-;101 ·~ cf@ ·ffl<TI c#r· 3i sf. ezn naff fa5u star & it «fr ye,
aha Gar4i yea vi hara 374l#1 mruf@asvwi (araffef@;) fzr, 1982 11~-- i·I

Attention in invited to the rules covering these and:other related matter contended in tlie
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982°.

ft z,ca, air sra zyagi haas 374l4tr fa1f@au (Rrec), uf sr4tit # mrr i
a{car zia(Demand)yj is (Penalty) cITT io% qa smr mar 3far ?& 1zraifen , 3r@rarerqt ora=IT 1oas
~ % !(Section 35 F of the Central_ Excise Act, 1944, Section 83 & Section· 86 of the Finance Act,
1994) . . . .

Mar3rue gra 3itaar#ca iaiia, anf@arstar "aacr#r3ia"DutyDemanded)­
~- . . . . .

(i) . (SJction)m 11D cfi~~~; . .
(ii) fear araa Rh=rd±z#fez #rz@;
(iii) ~~ fol~fJ=it cfi~-6 cfi~~"{ITT! . . . .

" ....-~am\ 'iillra3!'irn' K.,..t~atm<lir'¥-ll i, arr' afar as A#fauna arf..rr~>r<rrl,

For an appeal to be filed 9e1orethe CESTAT, 1!

1

0% of the_ Duty & Penalty confirmed by
the Appellate Commissioner wo~I? have ~~ be pre-deposited. It may be noted that the.

· pre-deposit is a mandatory cond1t1on(forf1hng ~ppeal _before _CESTAT. (Section 35 c (2A)
and 35 F of the Central Exci~e Act, 19~4, Sectlo: 83 & Sron 86 of.~• Fm~nce Act,.1994)

Under Central Excise and ;Service T~x, Duty demanded shall include. .
(i) : amount deter~ined und$r Sectionl_11 D; ·. .
(ii) · · amount of err;oneous .Ce.nvat Credit taken; .
(Hi) . amount payaple under Rule 6 o:t CenvatCredit Rules. /~

~ w,,;,t >r zr mer #r wa 3rtaif ii; ,..,..,- .,.., 'I<"'" """1T .,,.., "' a;,,,: f.l••~_\ii/<j)r amr,~q1',~
are srca # 10% 3pra1G T alt.- .r,-rf' a;,,,: f.la,;i&d" \ii \'Iiir ii; +o.mar rs =,sm &l ; ••:
In view of above,an appeal against this order shall lie before the Tribunal on pyrientof"1978
of the duty demanded V)lhere dut,j or duty a11d penalty.are ,n dispute, or penalty, where_penalty/
--1-- 1 » iennte " l _

(6)

0
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ORDER-IN-APPEAL

Mis Electro Service, situated at Badami Colsa Compound, opposite: Municipal

Industrial estate, Bapunanger, Ahmedabad - 380 024 (hereinafter referred to as 'the
appellant'), is engaged in providing services classifiable under "Management,

Maintenance or Repair services". On the basis of inquiry conducted by the erstwhile

Range-XIII, Division-Ill, Service Tax, Ahmedabad, it was revealed that the appellant

engaged in the rewinding / repairing of faulty motors classifiable as "Management,

Maintenance or Repair services" under Section 6B of the Finance Act, 1994, read with

Section 66D and Section 66E of the Finance Act, 1994, was not paying Service Tax, for

which two show cause notices were issued and adjudicated vide O.1.O. No.SVTAX-OOO­

JC-007-15-16 dated 24/06/2015 and 0.1.0. No. SD-06/05/AC/Electro service/16-17

dated 30/11/2016 confirming Service Tax demand amounts of Rs.18,92,211/- and

Rs.3,71,429/-.

2. After the amendments applicable from 01/07/2012 under section 668, service

Tax. is chargeable on all the services except those included in the negative List as O
defined under Section 660. As the appellant continued to evade payment of service

Tax, another Show Cause Notice F.No.v.44/03-07/Dem-Electro Ser./17-18 dated

01/11/2017 (hereinafter referred to as 'the SCN') was issued to the appellant
demanding Service Tax amounting to Rs.1,74,619/- for the period April-2015 to March-

2016; proposing to appropriate the payment of Rs.68,718/- made by the appellant

towards the demand; demanding interest under section 75 of the Finance Act, 1994 and

proposing to impose penalty on the appellant under section 76, section 77(1 )(a) and

Section 78 of the Finance Act, 1994 and proposing to levy late fee as provided under
rule 7 C of the Service Tax Rules, 1994 read with section 70 of the Finance Act, 1994

for non-filing of ST-3 returns for the period 2014-15. The SCN was adjudicated vide

0.1.0. No. MP/13/Dem/AC/2017/KDB dated 21/12/2017 (hereinafter referred to as 'the

impugned order') passed by the Assistant Commissioner, G.S.T. Division II (Naroda
Road), Ahmedabad North (hereinafter referred to as 'the adjudicating authority'). In the

impugned order it has been held that the appellant was liable to pay Rs.1,74,619/- and

the amount of Rs.68,718/- paid by the appellant has been appropriated. In the

impugned order demand of Rs.1,05,901/- has been confirmed under Section 73(1) of

the Finance Act, 1994 along with interest under section 75 of the Finance Act, 1994. A

penalty of Rs.10,000/- has been imposed on the appellant under Section 77(2) of the

finance Act, 1994. Further, late fees of Rs.40,000/- has been imposed under section

70(1) of the Finance Act, 1994 for non-filing of service Tax returns for 2015-16 and a
penalty of Rs.1,05,901/- has been imposed on the appellant under Section 78 of the

Finance Act, 1994.

3. . Aggrieved by the impugned order, the appellant has filed~.~the

following grounds: 1; ·:, ~. 'i: ·.,}
.\· ..\ .. / . I..--/
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1) In the present appeal, the moot question is to decide whether the services
provided during April-2015; to March-2016 by"the appellant falls under the
category of 'Works Contract service' as contended by the appellant or under the

. category of ':'Management, Maintenance or Repair service' as decided by the
adjudicating authority. Earlier, the charge of Service Tax was created by section
66' and Section 66A and after 01/07/2012, these Sections were replaced by
Section 66B when the Finance Act, 2012 introduced a new law for levy of service
Tax based on the Negative List concept from 01/07/2012 replacing the erstwhile
positive Listof 119 services. The doctrine 'lex posterior derogate legi priori' must
apply as the younger law overrides the older law. The demand of Service Tax for
the services provided during April-2015 to march-2O16, relying on erstwhile
section 66A(1) of the Finance Act, 1994 is not legally permitted under the
prevailing provisions. The adjudicating authority erred in concluding that services
provided by the appellant are not classifiable as 'Works Contract service' during
April-2015 to March-2016. The appellant request s to consider that new valuation
provisions in respect of Works Contract needs to be analyzed to determine the
value of services, as in the erstwhile regime, works contract services were
taxable at a composite rate of 4.94% and was applicable on the gross amount
charged for the contract whereas under the Negative list regime, the composition
scheme has been replaced by the abatement scheme where Service tax is
payable on the total amount charged reduced by the prescribed percentage of
abatement. The total amount charged will be the gross amount charged for
Works contract and Maintenance services in relation to moveable property is
required to be treated as 'Works contract' and Service Tax is payable on 70% of
the entire value of the contract. It is very surprising that on the one hand the
awareness is shown about insertion of Section 73 (1A) of the Finance Act, 1994
while on the other hand ignorance about notification No. 21/2012-ST dated
05/06/2012 regarding effective changes vide Finance Act, 2012 w.e.f.
01/07/2012. The copies of Invoices were never demanded by the adjudicating
authority as the appellant did not have a active registration during April-2015 to
March-2016. The appellant had not contravened any of the provisions of the
Finance Act, 1994 and the demand for Service Tax and interest under Section
73(1) and Section 75 ·respectively were not required to be confirmed. Penalty
under Section 78(1) of the Finance Act, 1994 was not imposable. The appellant
request to consider that only due to inability of the Service Tax department to re­
generate ACES user ID and password til date the appellant was not able to file
ST-3 returns. The appellant has clearly mentioned in paragraph 52 of the
grounds of appeal that it does not desire to be personally heard in the matter.

4. On considering personal hearing to be granted to the appellant, it is seen that the

appeal form ST-4 submitted by the appellant, in column 6A thereof pertaining to

personal hearing, the appellant has stated "No, the appellant do not wish to be heard
in person". Further in paragraph 52 of the grounds of appeal, the appellant has

categorically relinquished the opportunity for being heard in person. Accor~ingly, I find

that the appellant do not desire to add anything further than what has already been

adduced in the grounds of appeal and take up the appeal for decision on the basis of

the impugned order and the grounds of appeal as available on records.

5. 1 have carefully gone through the contents of the impugned order as well as the

grounds of appeal filed by the appellant. The main issue to be decided is whether the

adjudicating authority had correctly classified the i~pugned services ~f Rz~i:~?: _ _-i.<,.

Repairing of faulty Motors under "Management, Maintenance or Repair L/}'IC~_§._~ - ,. -~~
defined unde'. s~ction 65 (1 o:) (zzg) of the Finance Ac'., 1994 or does thel1:tctivily '-,(~

merit classification under Works Contract service defined u~der ~~!--~o~--:--.:~~ ,<.i -
(105)(zzzza) of the Finance Act, 1994 as claimed by the appellant in the §f~;_-,,
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appeal making the liability to pay Service Tax only on 70% of the value of services after

abatement. .

6. Works contract services were defined under Section 65(15)(zzzza) of the

Finance Act, 1994. As regards the- period of 2015-16 covered in the instant-appeal; this. .
service has been defined under Section 66E(h) of.the Finance Act, 1994 which is.a

declared list entry reading "service portion in the. execution of works contract". Further,

the term 'Works Contract' has been defined under -Section 658(54) of. the Finance Act,

1994 as under:

"(54) "works contract" means a contract wherein transfer ofproperty in goods

involved in the execution of such contract is leviable to tax as sale of goods

and such contract is for the purpose of carrying out construction, erection,

commissioning, installation, completion, fitting out, repair, • maintenance,

renovation, alteration of any movable or immovable property or for carrying

out any other similar activityor a part thereof in relation to such property," o
From the above it can be surmised that the broad condition to be satisfied to call a

contract a Works contract are that property should get transferred during execution of

the contract even though dominant nature of the contract need not be transfer of
property. When considering Rewinding / repair of Motors impugned in the instant case,

there is no transfer of property. The appellant has not even mentioned about any

contract between the service recipient and itself for carrying out repair of motors.

Therefore, the impugned services cannot be treated as service portion in the execution

of works contract. Further, the appellant has not claimed or contended· that there was

any sales component or that it had paid VAT while claiming abatement for ,Bewinding /

repair of motors. Therefore, the claim of abated value is not justified or sustainable in

the case of Rewinding / repair of motors. O
7. On considering the plea of the appellant that once the Negative list was

introduced it was not liable to pay Service Tax under Maintenance, Management or

Repair service, Section 6B of the Finance Act, 1994 stipulates as follows:

SECTION 66B. Charge of service tax on and after Finance Act, 2012.There

shall be levied a tax (hereinafter referred to as the service tax) at the rate of

fourteen percent. on the value of all services, other than those services

specified in the negative list, provided or agreed to be provided in the taxable

territory by one person to another and collected in such manner as may be

prescribed.

I/,· / ..-·--- .._ ' :~~
··\ +

In view of the above, the appellant had no reason whatsoever to not assess an·pay the f)is'
correct serice Tax under section 66B of the Finance At, 1994. The ?si o. 21

i
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abatement under works contract appears Jo be an afterthought and hence the
4 . •

confirmation of demand, interest and the imposition of penalties in the impugned order

are correct and legally sustainable. The appeal is rejected.

7. 3 4ha aarr aa st a& 3ITtftt>i' ar fazr 3ql#a aha a fur srar ?I
The appeal filed by the appellant stands disposed of in the above terms. )aw _

on\o-. ------
(3#r gi#)

3mJc:fd"
4,crst)<I c:fR' (~)

Date: 2. 2 1 03 /2018

D

4###
tbs
Superintendent,
Central Tax (Appeals),
Ahmedabad.

By RP.AD.
To

-O

M/s Electro service,
Badami Kolsa Compound,
Opposite Municipal Industrial Estate,
Ahmedabad - 380 024.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The Ac/ D.C., C.G.S.T Division: 11, (Naroda Road), Ahmedabad (North).
Y, Guard File.
6. P.A.
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